NAFED V. ALIMENTA: DEPARTURE FROM JUDICIAL TREND AN D SETBACK TO
ENFORCEMENT REGIME PJAEE, 17 (12) (2020)

NAFED V. ALIMENTA: DEPARTURE FROM JUDICIAL
TREND AND SETBACK TO ENFORCEMENT REGIME

Ms. Charu Shahi and Dr. Sachin Rastodi

Ms. Charu Shahi and Dr. Sachin Rastogi , NAFED VALIMENTA: DEPARTURE FROM
JUDICIAL TREND AND SETBACK TO ENFORCEMENT REGIME-Pa larch’s Journal
Of Archaeology Of Egypt/Egyptology 17(12), ISSN 156214x

ABSTRACT

This article briefly examines the statutory provisions and judicial trend towards enforcement of
foreign award. The Article focuses on how the most recent judgment of the Supreme Court in the
case of NAFED v. ALIMENTA? is a complete departure from the judicial trend and in conflict
with another recent judgment of the co-ordinate bench in Vijay Karia v. Prysmian®, and a
setback to the regime of enforcement of foreign award in India. Article 51 of Constitution of
India, stipulates that the Sate shall endeavour to encourage settlement of international disputes
by arbitration.

Conventions & Enactments:

The first and foremost international conventiorretation arbitration was the
Geneva Protocol, 1923 which was followed by the \@otion of 1927. As
per Geneva Convention, in order to enforce the dwan foreign territory, a
party was required to prove that the awards hadrbedinal and enforceable
in its country where the arbitration took place.r Foe said purpose, the
successful party was required to seek a declaratidghis regard. Since this
was major road block and limitation in relationa@arty seeking enforcement
of a foreign award, it led to the adoption of then@ention on the Recognition
and Enforcement of Foreign Arbitral Awards at Newrk, 1958. It replaced
the Geneva Convention and gave the parties a moch simple and effective
method of obtaining recognition and enforcemerfoogign award.
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India was a signatory to the Geneva Protocol anav@ation as well as the
New York Convention. India was amongst the forerrarto adopt New York
Convention by enacting the Foreign Awards Foreigmails (Recognition
and Enforcement) Act, 1961.

United Nations Commission on International Law (UWNRAL) which was

established subsequently in 1969, adopted the Mbaei on International
Commercial Arbitration in 1985. The General Assemidf the UN

recommended that all countries give due considerdat Model Law in order
bring uniformity of law in disputes arising out ofternational commercial
relations.

The Model Law was also adopted by India by enactivey Arbitration and
Conciliation Act of 1996 and the law relating to naestic arbitration,
international commercial arbitration and enforcetnehforeign award was
consolidated into one Act. The 1996 Act has sitamntbeen amended twice,
in 2015 and 2019.

Statutory Scheme:

The Statutory provisions under the 1961 and 199& leeen on the lines of
and similar to the provisions of the Convention1868 and Model Law of
1985 respectively.

While the 1961 Act was repealed by the 1996 Actydweer, the 1961 Act still
retained its importance as the arbitrations whicimmenced prior to coming
into force of the 1996 Act, were continued to beegament by 1961 Act for
the enforcement of foreign award, unless otheraggeed between the parties
(S.85).

Both the 1961 and 1996 defines Foreign Award (84)2/recognize the
foreign award (S. 4/46),provides for filing anpépation for enforcement
(S.5/47), and the grounds on which the enforceroantbe objected (S.7/48).
One of the major differences in the 1961 and 1986ig\that while under the
1961 Act proceedings were required to initiatedhetke the award a decree of
court, under the 1996 Act, the award is deemeckta tecree of court.

The grounds for objecting the enforcement of faregyvard are extremely
narrow in both the Acts which have similarly wordavisions (S.7/48) and
there is no scope for examination or review of ameard on merits. This is
primarily for the reason that the party objectihg taward has an option to
challenge the award in the country of origin andniost cases, the award has
already gone through a challenge procedure indhatcy of its origin.
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While there are other grounds of objection, howgwke most common
ground on which the enforcement is objected towahigh has time and again
been subject to the scrutiny of the Court is thgeaion of foreign award
being ‘contrary to public policy of India’.

Judicial Trend:

RenuSagar:

What could be the scope of challenge to the en&titiy of the foreign
award in India came for consideration of the Hoa'Bupreme Court in much
detail in the celebrated case of Renusagar v. @eigectri¢. The Hon'ble
Court while interpreting public policy under Secti@ of the 1961 Act came
to the conclusion that the term “public policy” htas be interpreted in a
narrower sense and in order to attract the baubfippolicy, the award must
invoke something more than the violation of the l@wndia. Since 1961 Act
is concerned only with the recognition and enforeetrof foreign awards, the
expression of ‘public policy’ must be construedhwiespect to its application
in the field of private international law. Theredoithe scope of enquiry of a
foreign award under 1961 Act and the objections lenged to the award
being against (i) fundamental policy of Indian L&W the interests of India;
or (iii) justice or morality; and it does not enalthe party to impeach or
object the enforcement of the award on merits.

LalMahal:

After almost two decades of Renusagar, the scomeonee again examined
in great detail by the Supreme Court in the case LafMahal v.
ProgettoGrano5. The Court echoed the interpretatiade in Renusagar and
held that the expression public policy used in act of the 1961 Act much
apply equally to the scope and ambit of Sectio#iBe 1996 Act and has to
be given a narrower meaning. The Court furthed hiedt Section 48 of the
1996 Act does not give an opportunity to have &dse look” at the foreign
award in the award enforcement stage. The scopeyoiry under Section 48
does not permit review of the foreign award on tseitven the procedural
defects in the course of foreign arbitration do metessarily lead to excuse an
award from enforcement on the ground of publicgpoli

Vijay Karia:

Recently, the Supreme Court had the occasion te again examine in detail
the provisions of S. 48 of 1996 Act and the scaipeublic policy in the case
of Vijay Karia v. Prysmian. Pertinently, Vijay Karis after the Amendment
of 2015 which further narrows down the scope oB&ndd the judgment duly

considers the scope of the said amendment. The Goce again affirmed the
scope of objections laid down in Renusagar and baldl, except the fact that

41994 Supp (1) SCC 644

5 (2014) 2 SCC 433
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interest of India is no more a ground of objectaom held that the objection
to the enforcement of a foreign award could be @nistained if it fell within
the pigeon hole of S. 48(1)(b).

The Court held that the award may be in violatiérpablic policy of India

and offend a most basic notion of justice, if theaal fails to determine a
material issue which goes to the root of the mattdails to decide a claim or
counter claim in its entirety. However, poor reasagnby which a material
issue or claim is decided can never fall in thevw of objection to

enforceability. The Court reiterated that it oughtgive due weight to the
issues that are considered essential by the tdbamé cannot examine or
reopen the award to decide on merits or substitstegiew with that of the

Arbitral Tribunal.

The Court also went ahead to hold that the awaeh éeing in violation of

substantive law will not be against the public pplunless it is against the
fundamental policy of Indian law, as has been heldRenusagar. It must
amount to a breach of some legal principle or lag@ which is so basic to
Indian law that it is not susceptible of being coamised. The Court clarified
that “Fundamental Policy” refers to the core valagndia’s public policy as

a nation, which may find expression not only intds but also time-

honored, hallowed principles which are followedtbg Courts.

Vijay Karia apart from reiterating and laying dovecope of objection to
enforceability also emphasized on the limited fiehe Supreme Court in a
special leave petition under Article 136 of Consgitin against the judgment
of the High Court, upholding the enforceabilityaoforeign award. The Court
observed that as the appeal (under S.50) is maaiiE only against the
judgment refusing to enforce the award and notatier way around (i.e.
judgment enforcing the award) the Supreme Courtilshentertain an appeal
only with a view to settle the law, if some newunmique point is raised which
has not been answered by the Supreme Court beforéhat the Supreme
Court judgment may then be used to guide the coofrdature litigation in
this regard. It further observed that it would ohl/in a very exceptional case
that the Supreme Court would interfere with a judgtrwhich recognizes and
enforces a foreign award however inelegantly ddatite judgment may be.

Thus, by far the Courts, in consonance with thev@ation and Model Law,
and international practices of recognition and ezégment of foreign awards,
have adopted ‘pro enforcement bias’ towards theoreament of foreign
awards in India. However, the most recent judgneérthe Supreme Court in
the case of NAFED v. ALIMENTA, which was passedeafiijay Karia
seems to be an exception and departure from thesaid judicial trend.

NAFED:

Dispute between NAFED and Alimenta arose out oagreement for export
of 5,000 metric tons (MT) of Indian HPS groundnutNVAFED for the season
1979-80. However, due to the damaged caused tarthe by a cyclone,
NAFED could only ship 1900 MT for that season. NAFEought extension
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for the balance 3100 metric tons, and executed ratlgas for shipping the
balance during the 1980-81 season. However, subsdygu NAFED
expressed its inability to ship the balance quardft 3100 MT due to the
absence of requisite authority for the 1980-81 aeawhich NAFED claimed
that it was unaware of. NAFED also cited inabikty the request of NAFED
for permission to export was refused by the govemmnon the ground that (a)
there has been significant increase in commodiigepcompared to contract
price, caused by crop failure in USA and (b) NAFE&@uld not carry forward
previous years commitment to subsequent year.

The said dispute resulted in initiation of Arbitcat before the Federation of
Oil, Seeds and Fats Associations Ltd. (FOFSA), looné&nd ultimately
resulted in an award dated 15.11.1989 in favouAlohenta for a sum of
USD 4,681,000 alongwith interest. While the awards un-successfully
challenged by NAFED before the Board of Appeal, boer, it was not
challenged further in the Courts of UK, which hkd seat of Arbitration.

Upon a petition for enforcement filed by Alimendiafore the Delhi High
Court in the year 1993, its enforceability in Inavas objected. Rejecting the
objections to enforceability, the award was held¢oenforceable by the Ld.
Single Judge of High Court by its judgment datedd282000.

The judgment of the Ld. Single Judge was challengefdre the Division
Bench, which was dismissed as not maintainables [Ea to challenge before
the Supreme Court, raising following objectiongtte enforceability:

whether NAFED was unable to comply with the corttrat obligation to
export groundnut due to the Government's refusal?;

whether NAFED could have been held liable in breatttontract to pay
damages particularly in view of Clause 14 of theefgnent?; and

whether enforcement of the award is against thdigpblicy of India?

Leave to appeal was granted and by its judgmenStpreme Court held the
award to be ex facie illegal and in contraventidnfundamental policy of
Indian, and therefore not enforceable in India.

With due regard and respect, in our humble opinibe,aforesaid objections
on which enforcement was objected goes to the snefitthe dispute and
exceeds the scope of examination under S. 48.uldgjent allowing the said
objections and refusing the enforcement by revigwie award on merits is a
departure from the aforesaid judicial trend, sdtile Renusagar, LalMahal
and recently reiterated and clarified by the carate bench in Vijay Karia.

Firstly, while the agreement, under Clause 18, &sgly provided for English
law as the governing law of the agreement, the Capplied the provisions of
the Indian Contract Act, 1872, more particularly3Z without examining the
position in the English Law. Respectfully, once tim/erning law was the
English law, the Indian law could not have beenliagpvhile examining the
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enforceability of the award, specially even withexamining the position in
the English law.

Secondly, on the second objection pertaining im&tgpion of Clause 14 of the
agreement, the Court dived deep into the merite@imatter. After a detailed
discussion on contingent contracts and frustradiotontracts under S. 32 and
S.56 of the Indian Contract Act, the Court undektais own analysis of
Clause 14. The Court arrive at a finding that thees no frustration of the
contract (as under S.56) and instead there was rgingent event
contemplated under the said clause (as under SMB&h occurred and led to
the cancellation of the contract. Respectfullythe aforesaid scenario, the
Court could not have entertained such an objedtornforceability which
pertain to merits of award and involve interprematiof the terms of
agreement, which is the domain of Arbitral Tribuaad beyond the realm of
enforcement jurisdiction, specially, the limitedigdiction under Article 136,
as held in Vijay Karia. Even if it assumed that t#mnalysis of the Arbitral
Tribunal of frustration and contingent contractsswatrroneous, the Court
could not have interfered and substituted its awtarpretation and conclusion
over the one arrived at by the Arbitral Tribunaldavhich at best could have
been subject to test by the courts of origin.

Thirdly, the Court held that enforcement of suchaaard in violation of
export policy and the Government order would beregahe public policy.
Respectfully, the same is also contrary to the s@dmbjection under S.48, as
held in the case of Vijay Karia; which categorigaileld that merely the fact
that the award is against the substantive law degslative policy, its
enforcement cannot be refused unless and untd8 established that it is
against the most basic notions and fundamentatyoli Indian law. In fact,
in Vijay Kariaviolation of FEMA rules was not congred against the most
basic notions and fundamental policy and not gualff an objection to refuse
the enforceability of a foreign award.

In our respectful opinion, as the courts have Heawing pro-enforcement
bias when it comes to foreign arbitral awards, piidgment in NAFED
refusing the enforcement of the award by dwellintpiand reviewing the
merits and substituting its own interpretation loé terms of agreement, is a
setback to the enforcement regime.

The determination of enforceability is the firsg¢stin the process, only after
which the execution commences. Another aspect wiaisles concern and is a
setback to enforcement is the time taken to detexitie enforceability of the
Award. In NAFED the application for enforcement widsd in 1993 before
the High Court of Delhi and it has taken almoseé&decades, before the
Supreme Court ultimately refused the enforceabdftthe Award.
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